
PSYCHIATRISTS MUST RESPOND TO OPMC SUBPOENAS ISSUED IN CONNECTION WITH AN OPMC INVESTIGATION
 
In a recent case in Maryland, the highest court in the state overturned a lower court decision and reinstated a reprimand and fine imposed on psychiatrist Harold Eist, M.D. for failing to cooperate with a lawful investigation.  Dr. Eist became the subject of an investigation conducted by the Maryland Board of Physicians after a complaint was filed against him by the husband of one of his patients, claiming that Dr. Eist was providing improper care to the complainant's wife.  
During the course of the investigation, the Maryland Board of Physicians requested copies of pertinent medical records from Dr. Eist, who was aware that the patient and her husband were in the midst of contested divorce proceedings and suspected that the complaint had been filed maliciously.  Dr. Eist declined to release the records, citing patient confidentiality because the patient directed Dr. Eist not to release the records.   The Maryland Board of Physicians then issued a subpoena directing Dr. Eist to release the records.  Dr. Eist also declined to comply with the subpoena based on his patient's lack of consent.
However, neither Dr. Eist nor the patient ever filed a motion to quash the subpoena or a motion for a protective order to contest the validity of the records request.  If such a motion had been filed, the court would likely have held an evidentiary hearing to determine whether the state's need for access to the records outweighed the patient's need for confidentiality.  
After protracted litigation between Dr. Eist and the Maryland Board of Physicians, the Maryland Court of Appeals found that Dr. Eist's failure to provide the records in the absence of a legal action to challenge the subpoena was improper and constituted failure to cooperate with a lawful investigation.  As a result, Dr. Eist was reprimanded and forced to pay a fine of $5,000, plus court costs. 
Psychiatrists in New York should be aware of the applicable New York statutory provisions if they receive a similar request.  Under Section 230 of the Public Health Law, the Office of Professional Medical Conduct (OPMC) is authorized to issue a subpoena for medical records or other protected health information in connection with any lawful investigation.  Further, pursuant to Section 6530 of the Education Law, failure to comply with an OPMC subpoena constitutes professional misconduct.  
Issues may arise when, as in the Eist case, a complaint is made against a psychiatrist by an individual other than a patient for malicious reasons.  In such situations, the patient or the psychiatrist, acting on the patient's behalf, should object to the request, citing potential violation of the doctor-patient privilege.  However, if OPMC does not agree, insists on production of the records and issues a subpoena for such records, either the psychiatrist or the patient must take legal action to quash the subpoena or file a motion for a protective order.  Simply writing a letter to OPMC indicating that the patient has directed you not to release the records will not be sufficient  - some legal action must be taken to protect the psychiatrist and the patient.
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