
E-PRESCRIBING UPDATE:  CMS FINALIZES HARDSHIP EXEMPTIONS; EXTENDS DEADLINE TO NOVEMBER 1, 2011 

On September 6, 2011, CMS published its final rule establishing changes to the Medicare Electronic Prescribing (eRx) Incentive Program.  The purpose of the rule is to create additional hardship exemptions to avoid unfairly penalizing physicians who, for a variety of reasons, are unable to meet the requirements of the incentive program.  Physicians who demonstrate that they fall into one of the new hardship exemption categories will be exempt from the 2012 1% penalty to be imposed on physicians who did not engage in electronic prescribing between January 1, 2011 and June 30, 2011.   
By way of background, the eRx Incentive Program provides for a 1% penalty in 2012 for physicians who did not engage in electronic prescribing at least 10 times during the first six months of 2011.  However, certain physicians are automatically exempt from the penalty.  First, physicians who have fewer than 100 Medicare patient visits between January 1, 2011 and June 30, 2011 are exempt from e-prescribing for 2011 and will automatically avoid the 2012 penalty.  Second, physicians with 90% of their services coded using a CPT code other than the ones included in the incentive program will also automatically avoid the 2012 penalty.  The CPT codes that are eligible for the program are for outpatient services only (office, outpatient clinic, nursing home, adult home and patient's home).  The following codes relevant to psychiatry are eligible:  90801, 90802, 90804, 90805, 90806, 90807, 90808, 90809, 90862 and the Evaluation & Management Codes for the outpatient service locations listed above.  
Please note that CMS may change these requirements in future years.  Finally, those physicians who engaged in electronic prescribing at least 10 times during the first six months of 2011 will also avoid the penalty.  

Psychiatrists who did not begin e-prescribing and who had more than 100 cases during the first six months of 2011 may still be able to avoid the 2012 1% penalty if they are eligible for one of the new hardship exemptions listed below. 
NEW HARDSHIP EXEMPTIONS

1.  
Inability to Electronically Prescribe due to local, State or Federal law or regulation:  This hardship exemption may apply to New York psychiatrists who prescribe controlled substances (i.e., benzodiazepines), but who are unable to engage in electronic prescribing because New York State Department of Health regulations currently prohibit physicians from electronically prescribing controlled substances.  (DOH has announced that it is working to revise its regulations to permit electronic prescribing of controlled substances).  This hardship exemption will assist psychiatrists who prescribe benzodiazepines but are otherwise unable to avoid the eRx penalty because they had more than 100 cases during the first six months of 2011.  The justification statement portion of the exemption application must include a citation to the applicable law or regulation.               
2.  
Limited Prescribing Activity:  This exemption will apply to physicians who prescribed fewer than 10 prescriptions between January 1, 2011 and June 30, 2011, regardless of whether the prescriptions were sent electronically or on paper. 


For example, a psychiatrist who performs a consultation at a nursing home and bills for a subsequent nursing home visit (under the new Medicare rules), yet does not write any prescriptions associated with that claim because a consulting psychiatrist is not privileged to write orders.  The justification statement portion of the exemption application must indicate the exact number of prescriptions written during the first six months of 2011 (paper or electronic), which number must be fewer than 10.  
3.  
Insufficient Opportunities to Report the Electronic Prescribing Measure Due to Limitations of the Measure's Denominator:  This exemption will apply to physicians who engage in electronic prescribing and who submit claims for the eligible CPT codes, but do not customarily write prescriptions associated with any of the eligible CPT codes.  This exemption will assist certain physicians who were unable to report the eRx G-code at least 10 times during the first six months of 2011 because the bulk of their prescribing activity is associated with CPT claims that are not eligible for the incentive program. This particular hardship exemption may not prove all that useful for psychiatrists.  
4.  
Registration to participate in the Medicare or Medicaid EHR Incentive Program and adoption of certified EHR technology:  This exemption will apply to physicians who (i) register for the Medicare or Medicaid EHR Incentive Program and (ii) adopt certified EHR technology no later than October 1, 2011.  According to the final rule, the term "adopt" means have certified EHR technology available for immediate use. 

Please note that the current incentive program already included two hardship exemptions (for physicians in rural areas without high speed internet access or sufficient available pharmacies for electronic prescribing), which are not likely to apply to physicians in New York State.  

APPLYING FOR A HARDSHIP EXEMPTION  - NEW DEADLINE OF NOVEMBER 1, 2011 
In order to ensure that physicians are fully informed of the changes to the eRx Incentive Program, CMS has extended the deadline to submit exemption requests to NOVEMBER 1, 2011.  CMS has created a web-based tool for physicians to submit their requests via the Internet.  All physicians seeking to request a hardship exemption MUST utilize the web-based tool.  Exemption requests will NOT be accepted via U.S. mail or electronic mail.  
How to access the web-based tool:

1.  
Go to http://www.cms.gov/erxincentive/.  

2.
On the left hand side, click on Payment Adjustment Information.  

3.
At bottom of page, click on Communication Support Page, which is listed under "Related Links Outside CMS."  

The exemption request must include identifying information about the physician, an indication of which exemption is being applied for, a justification statement, and an attestation of the accuracy of the information provided.  
To assist members, NYSPA has posted sample language on its website which can be used in the justification statement section.  NYSPA has prepared sample language only for hardship exemptions numbers 1 and 2 listed above.  NYSPA feels it is unlikely that psychiatrists will be able to take advantage of hardship exemption number 3 and hardship exemption number 4 is self-explanatory.  To review the sample language, please visit the Members Only Section of the website (www.nyspsych.org) and click on the Electronic Prescribing Tab.  
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